


Campaign Finance/Election Working Group

Meeting Ground Rules

Assume best intents from others.
Focus on the discussion at hand.
Avoid side conversations; this can be distracting for everyone.
Speak respectfully.
Characterize your own perspective, understanding and interests; let others do the same.
Respect the time of the group; speak briefly and on-topic.
Limit comment and discussion to the scope of this strategy session.
Pay attention to facilitator’s notes to ensure items are being captured accurately.
Let other participants talk once on a topic before you talk twice.
Recognize that everyone has different levels of background in particular topics, and
therefore:

Provide context;

Refrain from using pronouns - use instead the proper name of “it” or “they”
about which you are speaking;

Try to be clear and succinct to avoid confusion by others;
Minimize compound questions;
Use terms that have been defined; and

Be as specific as possible in your statements and questions.



MEETING SUMMARY
of the
Campaign Finance & Elections Working Group
(CFEWG)
Date: February 13, 2018
Location: 1777 Broadway, Boulder, Co

The attendees are as follows:

Appointed members: Matt Benjamin, Ed Byrne, Allyn Feinberg, Mark Mclntyre,
Rionda Osman-Jouchoux, Steve Pomerance, Evan Ravitz, Tyler Romero, Michael
Schreiner (absent), John Spitzer and Valerie Yates (absent)

City Staff: Lynnette Beck, Tammye Burnette, David Gehr, Kathy Haddock, Joe Rigney and
Rewa Ward

Election/Campaign Finance Attorney Advisor: Geoff Wilson
Number of citizen attendees: 0

1. Welcome and Agenda Review

The meeting commenced at 5:38 p.m. Several handouts were circulated: The Steps for a Muni
Initiative (by Steve Pomerance), 2Q printed PDF presentation by Kathy Haddock and City of
Boulder Petition Initiative Process before 2Q printed PDF presentation by Lynnette Beck.

Meeting facilitator, David Gehr, started the meeting by reminding the attendees of the meeting
rules. Mr. Gehr then discussed the expectations for the meeting: To complete the discussion of
the initiative and Charter amendment process and to go through issues that were identified at the
last meeting with Kathy Haddock and Lynnette Beck and ending the meeting with a discussion
of the members’ ideas to develop a recommendation for the city council. Mr. Gehr proceeded
to explain that he and Kathy Haddock will take the members ideas and write up a plan that will
be discussed at the next meeting and potentially moved on to council for consideration.

Mr. Gehr then briefly explained a bit about what Kathy Haddock and Lynnette Beck will be
presenting at the meeting.

2. Review of Meeting Summary and Actions Items
Mr. Gehr requested members email staff with any glaring mistakes or changes they would like

to see in the January 31 Meeting Summary as he did not want to take up meeting time to
discuss the previous meeting’s summary.



All action items from the January 31 meeting were included in the February 13" meeting
packet. No discussion was had regarding these items.

3. Meeting Discussion

Mr. Gehr turned the floor over to Geoff Wilson who discussed what Home Rule is and how it
affects Boulder; specifically, in the election context.

e Initiative and Referendum power preserved in Colorado Constitution to muni and state
electors

e Home Rule Charter amendments

e Article 2 of Title 31 regarding amending charters
e Muni election code C.R.S. 31-10-101, et seq.

e Municipal initiatives C.R.S. 31-11-101, et seq.

Mr. Wilson explained that home rule is aggressive in Colorado. Municipalities can have
Charters. The city has powers under Home Rule Art. 20; all matters relating to municipalities
are in Sec. 6. The city can conflict with state law but not the Colorado Constitution. Campaign
finance and initiative and referendum are unrestricted unless there are conflicts with Colorado
Constitution.

Discussion moved to electronic signatures. Can electronic signatures be used for proposed
Charter amendments? Staff could not answer this. Geoff Wilson is to look in to that possibility
and provide a memo to the members at the next meeting.

Mr. Gehr turned the floor over to Lynnette Beck for her PDF presentation on “How do | get
something on the ballot?” Ms. Beck discussed the step by step process (see her handout
provided to members at the meeting) that is involved with Charter and Non-Charter Amendment
Initiatives. A brief discussion followed.

Mr. Gehr then turned the floor over to Kathy Haddock for her PDF presentation on ‘2Q What It
Did.” (See her handout provided to members at the meeting.) Ms. Haddock went through each
change made by 2Q and identified those options that the group had requested be discussed for
change. Those options included dates for city review of initiatives forms and signature
verification, title setting by council, means of signature verification and the allowance of
electronic signatures. Constitutional maximums for number of signatures required on initiative
petitions was also presented.

Discussion ensued once Ms. Haddock’s presentation was completed. The members focused on
the issue of having different processes for code and Charter change and disagreement was
voiced regarding 2Q changes. The reasons for the discrepancy was discussed. Mr. Wilson
explained that local power can change or do whatever it wants under Chapter 31-11, C.R.S.
related to the state law on municipal initiatives, referenda and referred measures. Home Rule
cities are required to comply with Chapter 31-2, C.R.S. for Charter amendments. A city’s
requirement cannot conflict with a state law requirement. A conflict between an ordinance and
a statute exists only if the ordinance authorizes what the statute forbids, or forbids what the
statute authorizes.



Ms. Beck added that 2Q changed three things: review period for form of initiatives and
signatures, determination of sufficiency and protest period. Discussion continued regarding
these items. Clarification was had regarding the difference between code and Charter changes;
code changes can be adopted by city council and Charter amendments have to be placed on the
ballot. Discussion continued regarding clerk review, timelines, city manager discretion,
electronic signatures, number of signatures and title setting. Members then focused on the
ability to revert back to the process the city had prior to 2Q.

Mr. Gehr took the floor and summed up the discussion. He then asked the members to vote on
whether or not to have two timelines. The members’ vote was 9-0 for two timelines. Kathy
Haddock will write up 2 processes for discussion at the next meeting.

Discussion continued regarding title setting. A motion was cast to have council get input on
Title (not summary) from Petitioner Committee, but council makes the final decision (option D
from Ms. Haddock’s presentation). The members’ vote was 9-0 for option D.

The members then focused on signature requirements. Discussion ensued as to the number of
signatures required; Mr. Wilson added that the Home Rule Matrix shows several cities have
changed to a percentage of the voters from the last election rather than the registered voters.
Discussion involved whether or not to use a percentage of the number of registered voters from
the last local election or the last two local elections. Member Mark Mcintyre moved to use 10%
of the registered voters from the last local election. The members’ vote was 8 for and 1 vote to
use an average of the last 2 local elections. Discussion continued regarding signature
verification and inspection requirements by the city clerk.

Mr. Gehr ended the discussion as it was 8:20 p.m.

The meeting wall board notes included the following ideas presented:
56-day rule — drop name if you don’t go on the ballot

Option —

Signature requirement/if you change the signatures for new voter # standard
Recognize that the city allows protests

Specifically allow cure period

Ballot title set by council

Charter Section 40-60-day requirement should be moved

20

4™ Option

Put dates in Charter pre 2Q

Make time frame easy to understand and accessible to user group

5 business day review is too short at the beginning:

15 initial review 5



180 days to collect

10/10/10 cure period

120 before election to be complete
Negotiations with city council
Ballot

Verification on signatures for voter requirements

Clerk verifies a certain percentage if allowed by the Secretary of State or County Clerk
Small sample — precheck

-if standard exceeded addition verification

4. ldentification of Issues
Campaign Finance

There was no time at this meeting to discuss campaign finance issues.

5. Review of Future Meeting Topics

Mr. Gehr finished the meeting by reviewing what was going to be discussed at the next
meeting: Policy discussion, signature requirements and a written memo regarding what the
group has so far.

6. Next Steps

The next meeting will be held on Thursday, March 1, 2018, and will be held from 5:30 p.m. to
8:00 p.m. Location is TBD.

7. Public Comment

There was no public comment.



Use of electronic signatures on petitions for Home Rule Charter amendments

The Colorado Constitution provides that the General Assembly “shall provide by statute” the manner in
which a home rule charter is adopted or amended. Colo. Const. Art. XX, sec.9(2) The resulting “HR
statute” is located at C.R.S. 31-2-201 to 407. Colorado courts have clarified that home rule municipalities
may adopt their own procedures for amending their charters that do not conflict with the State statutes.
The courts have defined “conflict” in this context as existing “only if the ordinance authorizes what the
statute forbids, or forbids what the statute authorizes.” In the two principal cases in this area, Colorado
courts have upheld local ordinances that the court characterized as “working in tandem with” and
“complimenting” the state home rule statutes. (For the foregoing generally, see: Mc Carville v. City of
Colo. Spgs.,338 P3d 1033, (Colo. App. 2013) and Colo. Spgs. Citizens for Com. Rts. v. City of Colo.
Spgs.,360 P3d 271( Colo. App. 2015)).

The home rule statutes plainly contemplate the traditional system of electors signing petitions in the
presence of a circulator who then submits an affidavit with the petition stating that s/he witnessed the
signature and other matters. C.R.S. 31-2-220,221,223 and 225.

Should Boulder wish to utilize electronic signatures on charter amendments, the safest way to avoid a
conflict would be to seek a legislative modification of the HR statutes to expressly permit electronic
signatures. Absent such a change, the City would have to argue that use of electronic signatures does
not conflict with the HR statutes, arguing, for example, that the use of electronic signatures
“compliments” the HR statutes in that it serves the same larger objective of those statutes: to assure
that the public has a credible way to initiate charter amendments through a petition process. Of course,
a court may not agree with this argument, and we would then be left with our first option of asking the
General Assembly to change the law.



PRE-2Q DATES, STATUTORY DATES

AND STAFF RECOMMENDATION

Event Pre-2Q on 31-2-210, 31-11-101, Post 2Q
city CRS. C.R.S. Recommendation
initiatives Charter City initiatives Both charter
Amendments amendment and
city initiatives

Review of 15 calendar Silent on 5 business days | 5 business days

Form of days whether city

Initiative reviews

before

circulation for

signature

Signature 10 calendar 15 working days; | 30 calendar 15 business days

verification of | days if insufficient days

initial petition can withdraw

filed

Signature 10 calendar 15 working days | No provision 15 working days

verification on | days for cure

cured petition

Time to file Silent on 30 days 40 days 40 days

protest protest right at

all




Report from CFEWG to Boulder City Council

, 2018

The Working Group met on January 31, February 13 and March 1 to work on the initiative and
referendum portion of the Working Group Charter. From those meetings, the working group is
pleased to provide you consensus recommendations, with options, for code changes regarding
initiative and referendum, and charter changes. We believe these satisfy the requirements
required by March 15 and April 15 of our Charter.

The issues covered in this report are:

1. Review of 2Q changes.

2. Designation of ballot title.

3. Timeline for initiative process.

4. Reduce number of signatures required for an initiative or referendum.

Review of 20 Changes

The Working Group reviewed 2Q and determine that the following provisions did not need to be
changed or discussed:

Section 8 — Vacancies

Section 22 — Definition of Municipal Elections
Section 37 — Power to initiate

Section 39

e Elimination of requirement for special election (also in Section 41)
e Protests are permitted
e Expansion of methods to review signatures by clerk or protestors

Section 43 — Power of Referendum

Section 63 — City manager not required to post bond
Section 68 — provision applicable to employees in 1917
Section 72 — Probation officer not required

Section 73 — Relief Funds not required

The Working Group did discuss and make recommendations on the following changes in 2Q:

Section 29 - Withdrawal from nomination
Section 48 - Designation of Ballot Title
Eliminated timelines:

e Section 38B — Submission of initiative form for comment
e Section 39 — Verification of signatures

The Working Group also discussed and is making a recommendation on the number of
signatures required for an initiative [and referendum?]



Withdrawal from Nomination

Issue: The working group and staff agreed that the language in 2Q did not specify what occurred
if a person withdrew on the 66" day before the election.

Recommendation: Amend Section 29 to read:

Sec. 29. - Withdrawal from nomination.

Any person having been duly and regularly nominated as herein provided, may
withdraw from such nomination by filing with the city clerk a sworn statement of
such withdrawal. If a withdrawal occurs before printing of the ballots, the name of
the person shall not appear on the ballot. If the withdrawal occurs after ballots are
finalized for printing, the votes cast for that person shall not be counted.

Options:

Pros/Cons:

Designation of ballot title

Issue: Ballot Measure 2Q specified that the ballot title for initiatives be determined by Council.

Recommendation: Allow for input by Petition Committee but leave final decision to Council.
This could be done by practice, code amendment, or charter amendment.

Options:

A. Status Quo;

B. Petitioner Committee sets title without Council input;

C. Petitioner Committee gets input from Council, but Committee makes final decision; or
D. Council gets input from Petitioner Committee, but Council makes final decision

Pros/Cons:
If Committee sets title, Committee would have to defend legal challenge or city would have to
defend title that was contrary to its decision



Timelines for review of initiative form and signature verification for city initiatives and city
charter amendments

Issue: The adoption of amendments in 2017 Ballot Measure 2Q resulted in removing timelines
in the charter because there are two different statutory processes for initiatives that have
conflicting timelines and in some cases the charter added a third conflict. The idea was to enable
the city manager to synch up the time lines for the city initiative process and the state law related
to charter amendments by rule. Members believed that there is not a problem with having two
different processes and that the charter timelines should be reinstated. If this is the desire of the
Committee, there is still a conflict between the charter and the statutes that would need to be
resolved, even with two separate timelines. (See chart of former dates in charter).

Recommendation: The Committee recommends restoring the process for city initiative
processes back into the charter and using a different procedure that is in the state statutes for
charter amendments for that purpose. To resolve the conflicts between the charter and statutes,
the Committee recommends:

Options:

A. Adopt a rule or an ordinance that specifies the timelines applicable in Boulder to it make
consistent; or

B. Reinsert dates in charter and direct staff how to deal with the differences in what the
charter allows or doesn’t address and the statute procedures for the two different
processes.

Pros:

e This change would be consistent with historic practices. Charter amendments would be
addressed in state law. Any non-charter initiative would be done pursuant to the
requirements in the city charter.

e Timelines would be specified in each process, so there would not be any ambiguity as to
dates.

e The change would remove discretion from the city manager to set election dates
differently from year to year.

Cons (of reinstating Charter dates):

e Extending the time for review of the form of the initiative from 5 business days to 15
calendar days negatively impacts petitioners;

e There was not a protest right in the charter, so no specific protest period allowed. The
protest periods for charter initiatives and non-charter initiatives are not the same (30 vs.
40 days). The rights of both petitioners and protestors are affected by which one to
follow so city staff should not choose.



The city will have only 10 calendar days to verify signatures on original or cured charter
initiatives.

There would be a question whether the charter requirement for review of the form of
charter initiative requires pre-review.

There would be no right to cure an insufficient non-charter initiative.

Reduce the Number of Signatures Required for Initiative [and Referendum?] Petitions

Issue:

Whether the number of signatures required for an initiative petition should be reduced.

Recommendation: Reduce the number of signatures required for an initaitive petition to 10% of

the number of voters in the last municipal election.

Options:

A.
B

C
D.

Pros:

Cons:

Status quo — (% of registered electors);

. Measure number of signatures required by the number of voters at a previous election

rather than the number of registered voters;

. Reduce the percentage of voters required; or

Both B and C.

The number does not change after ballots for the previous election are certified, so it
solves the problem of not knowing how many signatures required for non-charter
initiatives until the date signed petition is filed.

If state changes the way records of registered voters are maintained, the requirement
could be above the constitutional limit.
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